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IN THE 
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No. 9395. 


ROBERT BILLSBOROUGH, Appellant 

v. 

MARY E. BILLSBOROUGH, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


APPELLANTS BRIEF. 


L 

JURISDICTION. 

This is an appeal from an order of the United States 
District Court for the District of Columbia, directing a 
division of property had by the parties as tenants by the 
entirety in a divorce proceeding under the statute which 
gives the court authority to adjust property rights between 
the parties. 
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The statute provides, Sec. 947 a “all property rights of 
the parties in joint tenancy or tenancy by the entirety shall 
stand dissolved and the court, in the same proceeding in 
which the decree is entered, shall have power and jurisdic¬ 
tion to award such property to the one lawfully entitled 
thereto or to apportion the same in such manner as shall 
seem equitable, just and reasonable.” 


n. 

STATEMENT OF CASE. 

The appellee filed her complaint for divorce on the ground 
of voluntary separation for more than five years and for 
the conveyance of property. 

The evidence disclosed that the parties were married on 
July 22,1918, at Elkton, Md., that they returned to the Dis¬ 
trict of Columbia where they have resided ever since. On 
September 2, 1918, a home was purchased at 607 Kenyon 
St., N. W., Washington, D. C. in which they resided with 
their minor son, her brother and aunt until August 6, 1931, 
at which time the Kenyon Street house was sold and another 
house purchased at 5235 Kansas Ave., N. W. at a price of 
$8950.00. The Kenyon Street house at the time of the pur¬ 
chase was placed in the name of the appellee, but when title 
was taken in the Kansas Avenue house it was taken in the 
name of both the parties as tenants by entirety. 

The appellee contended that the appellant contributed 
nothing to the purchase price of either house, and that for 
this reason she was entitled to the house to the exclusion 
of the appellant. The Court in its decree ordered the ap¬ 
pellant to convey all his right, title and interest in the Kan¬ 
sas Avenue house to the appellee. It is from this part of the 
order that this appeal is taken, and the argument is based 
solely on whether the evidence sustained the finding. 
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m. 

ARGUMENT. 

At the time the contract to buy the Kenyon Street house 
was signed a deposit of $500 was put up. The sale price was 
$4500.00. At the time of settlement a balance of $1550 was 
paid and the remaining balance represented by a trust. 
The appellant contended that he put up $500 of the pur¬ 
chase price and exhibited a cancelled note in that amount 
which sum he had borrowed using $650 of government bonds 
as collateral. The appellee contended she did not receive 
the money and it was not a part of the purchase price. 

The evidence disclosed that from the time the parties 
were married until 1929 the appellant was regularly em¬ 
ployed and the appellee had no regular employment. It 
further showed that the appellant maintained the home, fed 
and clothed the family and otherwise regularly contributed 
his earnings. The appellee testified that she had rented 
rooms, but did not say how many or what she received. 
What her brother and aunt contributed is not in evidence. 
In 1929, during the depression the appellant got out of work 
and for a time was unemployed, as did a great many others. 
(R. 25.) In 1931 when the Kansas Avenue house was pur¬ 
chased the equity in the other house was traded in on the 
new house, and the parties lived there together until 1934 
when he left at the request of his wife and has never re¬ 
turned. (R. 25.) 

The appellee’s brother testified that he has continuously 
lived with his sister and pays her $8.00 per week for room 
and board. The appellant has been employed by the Rail¬ 
way Express for the past fifteen years, and for a number 
of years the appellee has been employed by the Potomac 
Electric Co. Appellee further testified that the house was 
worth at least $15,000. 

Could the court reasonably find that the appellant had 
contributed nothing to the acquiring of the property, and 
was the distribution order by the court “equitable, just and 
reasonable”? 
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There was nothing in the evidence to indicate that appel¬ 
lant was a bad husband, that he squandered his money, or 
that he did not bring his earnings home and support his 
family. Just what the trouble was is not clear. Ap¬ 
parently the wife had her mind set on acquiring title to the 
house. As long as it remained as tenants by entirety the 
husband had good reason to hope that the son would even¬ 
tually get it, so it was continued in this manner from 1934 
until 1945 when the complaint herein was filed. There is 
no explanation for this long delay is asserting claim to the 
entire property except that the wife must have felt that her 
husband had some interest in it. 

In the case of Allen v. Allen, 196 Mich. 292,162 N. W. 987, 
the court in construing a similar statute on practically an 
identical case said: 

“But granting the power of the court to award the 
whole of the property so held to either spouse such 
award must be equitable in the light of the facts and 
circumstances surrounding the case. In the case here 
under consideration, where there is neither allegation 
or proof of adultery of the wife, and where it is appar¬ 
ent from the record that the property held by the en¬ 
tireties is all of the property owned by either spouse, 
we are of the opinion that a decree taking from the wife 
her entire interest in the property and giving it to the 
husband is wholly inadequate.” 

In this case there was no charge of adultery, and the 
property involved is practically the entire estate. The ap¬ 
pellant is a man sixty-two years of age who regularly 
worked during all his married life and continuously sup¬ 
ported his family from his earnings, and it is difficult to 
understand how the court could say that he made no sub¬ 
stantial contribution to the acquiring of the home. The 
court in discussing the evidence (R. 60) seemed to feel that 
it was a question of whether there was a resulting trust in 
favor of the husband. Appellant contends that it is not a 
question of a resulting trust but whether or not there was an 
“equitable, just and reasonable” award of the property as 
provided for in the statute. 
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It is therefore submitted that the court was in error in 
awarding to the wife a piece of property worth $15,000.00 
to the wife to the exclusion of the husband. 

Respectfully submitted, 

William B. O’Connell, 

203 Union Trust Building, 
Washington, D. C., 

Attorney for Appellant. 
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IN THE 


United States Court of Appeals 

foe the District of Columbia 


No. 9395 


ROBERT BILLSBOROUGH, Appellant , 

v. 

MARY E. BILLSBOROUGH, Appellee. 


BRIEF OF APPELLEE 


I 

Statement of Case 

The appellee testified that there was no effort of recon¬ 
ciliation since the separation of the parties (Ap. 10). That 
appellee stated that her Mother, Mary E. Shapley, died 
after the marriage and she inherited Two Thousand Dollars 
($2,000.00) which she used to purchase the real property at 
607 Kenyon Street, N. W., on contract dated September 2, 
1920 (Ap. 10). The receipt for the Five Hundred Dollars 
($500.00) deposit under the contract of sale and receipt for 
the additional Fifteen Hundred Fifty Dollars ($1550.00) 
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purchase money was introduced by the appellee, as was the 
settlement sheet dated October 21, 1920 (Ap. 10, 11), and 
also the cancelled check which paid off the second trust on 
the real property. 

She further testified she purchased 5235 Kansas Avenue, 
N. W., and used the equity in the Kenyon Street home which 
she sold to purchase the Kansas Avenue home for Eighty- 
nine Hundred Fifty Dollars ($8950) on August 6,1931, and 
placed the Kansas Avenue home in her and her husband’s 
name as tenants by the entirety as appellee “thought he’d 
have more interest in their home.’’ The appellee stated 
that by a loan she paid off the second trust on the Kansas 
Avenue home and that the appellant contributed no money 
to purchase of the homes and that she was compelled to 
work from 1929 (Ap. 11,12). 

She further testified that since the separation in 1934, the 
appellant contributed only several money orders of Fifteen 
Dollars ($15.00) to Twenty Dollars ($20.00) each for the 
support of their son (Ap. 12), and that she kept up the pay¬ 
ments on the home by working in the daytime and doing 
sewing in the evenings; that she will retire from the 
Potomac Electric Power Company at the end of this year 
with a pension of Twenty-eight Dollars ($28.00) a month 
and that her only source of income would be from the home 
and her son (Ap. 12). She denied that the appellant sup¬ 
ported her up to the separation or that she borrowed Five 
Hundred and Twenty Dollars ($520.00) from him. She 
stated that from 1918 until 1929, she took in roomers and 
did sewing (Ap. 13), that there is still a deed of trust of 
Thirty-two Hundred Dollars ($3200.00) on the Kansas 
Avenue home which she valued at Fifteen Thousand Dol¬ 
lars ($15000.00). 
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The son, Robert C. Billsborough, testified that his father 
left their home when he was fifteen (15) years old and 
since then gave him three or four money orders of Five 
Dollars ($5.00), Fifteen Dollars ($15.00), or Twenty Dol¬ 
lars ($20.00); that his Mother took care of the home and 
that an uncle lives with them (Ap. 19, 20). That appellant 
was very seldom at home (Ap. 19), and as far back as 1920, 
his Mother had roomers in their home (Ap. 20), and that on 
one occasion, after the separation, his father refused to give 
any money to him when he requested some money of his 
father. 

Theodore Shipley testified he was a brother of appellee 
and paid her Eight Dollars ($8.00) a week for room and 
board ( ). 

Robert Billsborough, appellant, testified he contributed 
Five Hundred Dollars ($500.00) toward the purchase of 
the Kenyon Street home (Ap. 24) by borrowing on Liberty 
Loan Bonds on October 25,1920 (Ap. 25); that the appellee 
introduced a letter written by the appellant to his son 
which stated as follows: 

“I knew I never had a dime in her home and I moved 
out feeling I had no home there as far as I am concern¬ 
ed, and I never want a lead nickel from her, etcs.” 

The appellant further testified that he had no receipts 
that he paid any taxes, nor that he ever went to the Building 
Association to pay on the loan (Ap. 32, 33, 34) and that 
three years after the home was put in both names, he left 
home and did not have intercourse and marital relations 
with her for several years prior thereto (Ap. 34) and that 
he did not support his wife and pay taxes on the home 
since the separation (Ap. 35). 
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II 

Argument 

The evidence disclosed definitely that the appellant did 
not carry out his marital vows when he abandoned the home 
by virtue of a voluntary separation as he was not properly 
supporting the family and especially when his subsequent 
conduct in not contributing to the support of his minor child 
or to his wife is considered. Furthermore, the Court found 
that he did not contribute any money to the purchase price 
of either the Kenyon Street home or the Kansas Avenue 
home. The Court did not believe his assertion that he 
loaned his wife (appellee) Five Hundred Twenty Dollars 
($520.00) due to the fact that this loan was made on Octo¬ 
ber 25, 1920 (Ap. 25), when the appellee paid the entire 
amount due in settlement to the Title Company on October 
21, 1920, and also in view of the letter appellant sent his 
son (Ap. 28, 29, 30). 

Furthermore the evidence overwhelmingly disclosed that 
the appellant paid nothing toward the home since the sepa¬ 
ration in 1934. Also the facts that the appellee took in 
roomers, did sewing for hire since her marriage, and work¬ 
ed at the Potomac Electric Power Company since 1929 (Ap. 
12,13), demonstrated eminently the equitableness, justness, 
and reasonableness of awarding the real property on Kan¬ 
sas Avenue to the appellee, while appellant was awarded 
the real property in St. Clement’s Shore, Maryland (Ap. 
5,7). 

The law in this case has been fully discussed in Richard¬ 
son vs. Richardson, 72 U. S. App. D. C. 67; 112 F. 2d 19, 
wherein plaintiff’s husband was granted an absolute divorce 
on grounds of desertion and was declared sole owner of 
certain real and personal property. A joint banking ac¬ 
count was opened shortly after the marriage and later a 
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home was purchased in joint tenancy. The defendant’s 
wife worked intermittently for a period and then procured 
a permanent position. The Court at page 69 stated as 
follows: 

“In this contention, however, there is basic fallacy— 
the interest of the defendant in the property was not 
vested as against this type of divestiture. Entirely 
apart from statute, this Court has held that equity will 
enforce a constructive trust in favor of one spouse 
against property interests conveyed without financial 
consideration to the other, on an implied condition 
broken that the marriage vows will be fulfilled. 3 This 
action was tried on the theory that the plaintiff’s right 
to a decree declaring him sole owner of the real and 
personal involved depended on whether the defendant 
had contributed thereto. Conflicting testimony was ad¬ 
duced by the parties on this issue. On this record, 
the decree of the District Court awarding the property 
to the plaintiff must be regarded as a finding that no 
such contribution was made. When property is con¬ 
veyed to one spouse under the circumstances of this 
case without financial consideration, we have said the 
consideration or condition underlying the conveyance 
is the faithful performance of the marriage vows. 0 ' 


Footnote: 

"6. To the contention that the deed is without condition we may answer, 
as did the court in Evans v. Evans, 118 Ga. 890, 45 S. E. 612, 98 Am. St. 
Rep. 180: '* * * that the real consideration of such a conveyance was 
marriage and the continuance of the married state’, * * *. 

"We are of the view, therefore, that when this wife abandoned her hus¬ 
band, to enter into adulterous relations with another man, she violated 
the implied conditions of the deed making her a joint tenant of the 
property in question, and disentitled herself to any further interest there¬ 
in.” Moore v. Moore, 51 App. D. C. 304, 305, 278 F. 1017, 1018. 

"That the acts of infidelity occur subsequent to the conveyance of the 
property is of no importance. The consideration for the conveyance is 
based not only upon the present but the future fidelity of the grantee. 
Nor is it material whether the conveyance is procured by the importunity 
■of the grantee, or through the faith which the grantor has in the fidelity 
of the grantee. The condition is that the state of fidelity and faithfulness 
is not only present, but that it will continue as long as the marital rela¬ 
tion exists." Osborne v. Osborne, 59 App. D. C. 288, 289, 40 F. 2d 800. 
SOI. 

Although in each of these cases the manner in which the wife breached 
her marital obligations was the commission of adultery, not charged here, 
the basis for both decisions was the broad proposition that the wife’s in¬ 
terest in the property was impliedly conditioned on her performance of 
the marriage vows. Thus the manner in which the condition is breached 
is of no moment.” 


The defendant, by deserting her husband, breached that 
condition and under the former equity practice the 
plaintiff, in an independent action, might have secured 
a divestiture of the defendant’s interests in the proper¬ 
ty. Provision by statute that the same result may now 
be achieved in the divorce action is merely a procedural 
change not affecting the substantive rights of the de¬ 
fendant. There is no merit in the objection raised to 
full application of the Act of August 7, 1935, to this 
action.” 

“2. The sufficiency of the evidence supporting the 
Court’s decree. 

(3) Two factual issues were presented to the Court in 
this action. The first concerned the character of the 
defendant’s exodus from the common home—was it 
desertion or departure necessitated by cruel treat¬ 
ment? The second was the question whether the de¬ 
fendant contributed directly or indirectly to the bank 
account or the purchase of the home. Conflicting tes¬ 
timony was adduced on each issue and the court found 
against the defendant on both. The character of the 
evidence adduced, as shown by the record, was such 
that the District Court’s determination was entirely 
proper. Certainly it cannot be said that it was unwar¬ 
ranted, or an abuse of the broad measure of discretion 
accorded in equity actions where the evidence is con¬ 
flicting. 7 

The case of Allen vs. Allen, 196 Mich. 292; 162 N. W. 987, 
cited by appellant is not in point as the statute differs in 
its wording from ours, and the Court laid great emphasis 
on the facts that adultery was not alleged or proven, and 
that in their construction of the statute, it was only declara¬ 
tory of the law held to exist previously in that jurisdiction. 

However, this Court in the Richardson case, supra, has 
declared what the law of this jurisdiction is on the question 
at bar. 
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HI 

Conclusion 

It is respectfully submitted that the Court was not in 
error and that the judgment should be affirmed. 

Respectfully submitted, 

ALBERT BRICK, 

1010 Vermont Avenue, N. W. 
Washington, D. C., 

Attorney for Appellee. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

1 Filed Apr 3 1945 

In the District Court of the United States 
For the District of Columbia 

Mary E. Bilsborough, 5235 Kansas Avenue, Northwest, 
Washington, D. C., Plaintiff 

v. 

Robert Bilsborough, c/o Railway Express Agency, Second 
and Eye Streets, Northeast, Washington, D. C., 
Defendant 

Complaint for Absolute Divorce and to Convey Real Estate 

1. The plaintiff is an adult citizen of the United States 
and a resident of the District of Columbia for more than 
two (2) years and has resided at 5235 Kansas Avenue, 
Northwest, since the date of the voluntary separation. 

2. The defendant is an adult citizen of the United States, 
and a resident of the District of Columbia and to your plain- 
tiff’s information has resided at 3533-16th Street, North¬ 
west, since the date of the voluntary separation. 

3. The plaintiff and defendant were lawfully married in 
Elkton, Maryland, on July 22,1918, and one son, Robert C., 
age 26 now in the Armed Services in France, was born of 
said marriage. 

4. The plaintiff and defendant were voluntarily separated 
from bed and board in the District of Columbia since No¬ 
vember 11, 1934, and said voluntary separation has con¬ 
tinued for five consecutive years without cohabitation prior 
to the filing of this Complaint. 

5. That since the voluntary separation aforesaid, the de¬ 
fendant has not contributed to the support of the plaintiff 
and her son; that from a period prior to 1931, the plaintiff 
was employed and has been self-supporting; that in the 
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fall of 1920 the plaintiff out of funds she inherited, pur¬ 
chased premises 607 Kenyon Street, Northwest, in her own 
name and that thereafter, she sold said premises and used 
the proceeds thereof for the down payment in purchase of 
premises, Lot 18, Square 3300, known as 5235 Kansas Ave¬ 
nue, Northwest, and took title in her own name and the de¬ 
fendant as tenants by the entirety, and since November 11th, 
1934, she has made all payments on said premises since 
that date and she is informed that she is lawfully entitled 
to the same in accordance with Title 16, Section 409, 
2 of the Code of Laws for the District of Columbia. 

Wherefore the Premises Considered, the plaintiff prays 
that she be granted an absolute divorce from the defen¬ 
dant, and that a decree be entered conveying all interest in 
premises 5235 Kansas Avenue, Northwest, (Lot 18, Square 
3300), Washington, District of Columbia, to your plaintiff 
and for such other and further relief as to the Court ap¬ 
pears proper. 

Mary E. Bilsborough 

District of Columbia, ss: 

Mary E. Bilsborough, being first duly sworn on oath ac¬ 
cording to law, deposes and says that she has read the fore¬ 
going Complaint For Absolute Divorce And To Convey 
Real Estate by her subscribed, and knows the contents 
thereof, and that the matters and things therein stated as 
of her own information, knowledge and belief are true. 

Mary E. Bilsborough 

Subscribed and Sworn to before me this the 2nd day of 
April, 1945. 

Mabel L. Clopton 

Albert Brick Notary Public , D. C. 

Attorney for Plaintiff 
517 Denrike Building 
Washington, D. C. 
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3 Filed Jim 19 1945 

Answer to Complaint 

Now comes the defendant and for answer to the com- 
plant filed herein says: 

1. He admits the allegations contained in paragraphs No. 
1, 2 and 3. 

2. He denies the allegations in paragraph No. 4, and 
says that the separation was not voluntarily on his part, 
but was caused by the fact that the plaintiff requested him 
to leave his home. 

3. He denies so much of the allegations of paragraph No. 
5 as to his contribution to the purchase of the property re¬ 
ferred to therein, but says that he made substantial con¬ 
tributions to the purchase price of the properties referred 
to therein and is legally entitled to have the court direct 
to him the payment of the reasonable value of his interest 
in the said property. 

Robert Bilsborough. 

District of Columbia, ss. 

Subscribed and s'worn to this 9th day of June, 1945. 

Benjamin F. Lindas, 

Notary Public y D. C. 

4 Filed May 6 - 1946 
Decree for Absolute Divorce 

Upon consideration of the Complaint and Answer filed 
herein and after taking testimony in Open Court, and it ap¬ 
pearing to the satisfaction of the Court, that the plaintiff 
and defendant were adult residents of the District of Co- 
lumba for more than two years next before the filing of the 
Complaint and that they were lawfully married in Elkton, 
Maryland, on July 22, 1918, and one son, Robert C. Bils¬ 
borough, now’ an adult, was born of said marriage, and that 
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on November 11, 1934, the plaintiff and defendant volun¬ 
tarily separated from bed and board and that said separa¬ 
tion has continued for more than five consecutive years, 
without cohabitation, and that the plaintiff is entitled to 
have the title to the real property known as 5235 Kansas 
Avenue, N. W., in the District of Columbia, and that the 
defendant is entitled to have title to the real property in 
St. Clements, Maryland, it is by the Court, this 6 day of 
May, 1946. 

Adjudged, Ordered, and Decreed 

1. That the plaintiff be, and she is hereby granted an 
absolute divorce from the defendant, Robert Bilsborough. 

2. That the defendant be, and he is hereby ordered to 
convey by a deed, all his right, title, and interest in and to 
the real property located at 5235 Kansas Avenue, N. W., in 
the District of Columbia, now held as tenants by the en¬ 
tirety and more fully described as follows: 

“Lot numbered Eighteen (18) in Square numbered Thirty- 
three Hundred (3300) in the subdivision made by D. J. 
Dunigan, Inc., as per plat recorded in the Office of the Sur¬ 
veyor for the District of Columbia in Liber 94 at folio 45.” 
to the plaintiff. 

3. That the plaintiff be and she is hereby ordered to con¬ 
vey by deed all her right, title, and interest to the real 
property located at St. Clements, Maryland to the de¬ 
fendant. 

5 4. Provided However, that this decree shall not be 

effective to dissolve the marriage until the expira¬ 
tion of the time allowed for taking an appeal, nor until the 
final disposition of any appeal taken, and in any event, 
this final decree shall not be absolute and take effect until 
the expiration of six months after its date. 

Daniel W. O’Donoghue 
Justice 
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Seen: 

Albert Brick 
Attorney for Plaintiff 

William B. O’Connell 
Attorney for Defendant 

• ••#•••••• 

6 Filed Jnn 3 1946 

Statement of Facts and Conclusions of Law 

Upon consideration of the Complaint and Answer filed 
herein and after testimony taken in Open Court, it appears 
to the satisfaction of the Court that the following is a 
statement of facts: 

1. The plaintiff and defendant were lawfully married in 
Elkton, Maryland on July 22, 1918, and one son, Robert C. 
Bilsborough, now an adult, was born of said marriage. 

2. That the plaintiff and defendant voluntarily separated 
from bed and board, while residents of the District of Co¬ 
lumbia on November 11,1934, and that said voluntary sep¬ 
aration has continued for more than five consecutive years, 
without cohabitation, and during all of which time the plain¬ 
tiff has been a resident of the District of Columbia. 

3. That it appears from the evidence, that the plaintiff 
purchased premises 607 Kenyon Street, N. W., known as 
lot 4 in square 3042, on September 2, 1920, out of her own 
funds and took title to the real property in her own name; 
that subsequently on August 6, 1931, the plaintiff sold the 
aforesaid premises and applied the money therefrom to 
purchase the real property known as 5235 Kansas Avenue, 
N. W., in the District of Columbia, lot 18, square 3300, and 
at that time took title to said premises in her own name and 
in the name of her husband, the defendant herein, as ten¬ 
ants by the entirety; that thereafter, as aforesaid, the plain¬ 
tiff and defendant separated on November 11,1934, and the 
evidence discloses that at no time thereafter did the defen¬ 
dant contribute toward the payments due on said real prop- 
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erty and that he did not make any substantial contribution 
to the support of her son, who was then a minor; that 
7 furthermore the evidence discloses that since 1929, 
the plaintiff has been gainfully employed and has had 
roomers and boarders living in her home and also earned 
money from sewing and making handbags in the evenings; 
that furthermore, the evidence discloses that the plaintiff 
makes no claim for alimony nor support, nor does she claim 
any interest in a life insurance policy taken out by her hus¬ 
band, which she has agreed in Open Court to return to him 
and furthermore, she agrees to convey all her right, title, 
and interest to the real property owned by the plaintiff 
and defendant in St. Clements, Maryland, to the defendant. 

Conclusions of Law 

1. That the plaintiff be, and she is hereby granted an ab¬ 
solute divorce on the grounds of voluntary separation from 
the defendant. 

2. That the defendant be, and he is hereby ordered to 
convey to the plaintiff all his right, title, and interest in 
and to the real property, lot 18, square 3300, known as 
5235 Kansas Avenue, N. W., in the District of Columbia. 

3. That the plaintiff be, and she is hereby compelled to 
convey to the defendant all her right, title, and interest to 
the real property located in St. Clements, Maryland. 

June 3,1946. 

Daniel W. O’Donoghue 
Justice 

No objections as to form: 

Albert Brick 
Attorney for Plaintiff 

William B. O’Connell 
Attorney for Defendant 

• ••••••••• 
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9 Filed Aug 20 1946 

Assignment of Errors on Appeal 

The Court erred in awarding to the plaintiff the real es¬ 
tate owned by the parties hereto and denying the defen¬ 
dant any participation therein. 

William B. O’Connell 
Attorney for Defendant, 

Union Trust Building. 

I hereby certify that a copy of the foregoing assignment 
of errors on appeal was mailed to Albert Brick, Esq., attor¬ 
ney for the plaintiff on the 19th day of August, 1946. 

William B. O’Connell 
Attorney for Defendant. 


Memorandum 

May 20, 1946. 

Motion for new trial overruled—O’Donoghue, J. 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

14 Evidence on Behalf of the Plaintiff 

Mary E. Bilsborough, the plaintiff called as a witness in 
her own behalf, 


Direct Examination 
By Mr. Brick: 

Q. What is your full name? A. Mary E. Bilsborough. 

Q. Where do you reside, Mrs. Bilsborough? A. 5235 
Kansas Avenue. 

Q. Is that Northwest? A. Northwest. 
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Q. When and where were yon married to the de- 

15 fendant, Robert Bilsborough? A. At Elkton, Mary¬ 
land. 

Q. On what date? A. July 22, 1918. 

Q. And of that marriage, how many children were born? 
A. One boy. 

Q. What is his name? A. Robert C. 

Q. What is his age? A. He is 26. 

Q. And he resides with you? A. With me, yes, sir. 

Q. Is he married or does he have any family? A. No, 
sir. 

Q. After your marriage, did you and your husband live 
in the District of Columbia? A. That is right. 

Q. Did there come a time when you and your husband 
separated? A. Yes. 

Q. What date was that? A. November 11, 1934. 

Q. Where were you living at that time? A. At 5235 
Kansas Avenue. 

Q. That is the same residence where you are now living? 
A. Yes, that is right. 

16 Q. Briefly, will you tell His Honor just what oc¬ 
curred causing the separation between you and your 

husband? A. Well, we had been living apart for quite some 
while under the same roof and I thought it was best that 
we live apart. It was not very pleasant living under the 
same roof and not speaking and so forth. 

Q. Did you have any discussion with him? A. Yes. 

Q. Briefly tell His Honor just what that discussion was. 
A. I would come home and get the dinner ready and I would 
meet him going out. The next evening, he would be invited 
out. I said, “I think we will just eat out all the time and 
I think we had better separate/’ 

Q. What did he say to you? A. Well, he just took his 
good time and left when he got good and ready. 

Q. When was it he left? A. He left in 1934. 

Q. Has he ever been back there to live with you since? 
A. No. 
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Q. Has he ever communicated with you asking that you 
come back to him or he come back to you? A. No. 

Q. Has he made any effort of reconciliation? A. No, 
sir. 

17 Q. Is there any hope of reconciliation? A. No, 
sir. 

The Court: Did you both agree at that time to separate 
and live apart voluntarily? 

The Witness: Yes, that is right. 

Bv Mr. Brick: 

Q. Mrs. Bilsborough, shortly after your marriage, did 
you inherit any money ? A. My mother died and I inherited 
one-third of the property. 

Q. Approximately how much was that, do you recall? 
A. Well— 

Q. (Interposing) Was your mother’s name— A. (In¬ 
terposing) Mary E. Shipley. 

Q. Do you recall how much it was that you inherited from 
her? A. Not exactly. 

Q. Approximately how much was it? Was it a hundred 
dollars, a thousand dollars ? A. No, I guess a couple thou¬ 
sand. It is in the papers, but I don’t remember exactly. 

Q. What did you do with that money? A. I put it on 
the property at 607 Kenyon Street. 

Q. Who did you buy that property through? A. Through 
David E. Barry. 

18 Q. I hand you a contract dated September 2,1920, 
and ask you if that wasn’t the contract for that 

house? A. That is right. 

*••••••••• 

Q. I hand you this paper and ask you what that repre¬ 
sents? A. That -was a payment on the property at 607 
Kenyon Street. 

Q. And that was $500? A. $500. 

• ••••••••• 
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Q. And I hand you this paper. Is that the settlement 
sheet for that house? A. Yes, that is right. 

**•**••••• 

19 Q. I hand you this and ask you what this is, Mrs. 
Bilsborough? Is that a receipt for the payment of 

money? A. That is right. 

Q. For how much? A. $1,550. 

Q. I hand you this and ask you if that is not a deed to 
the house? A. That is right. 

• •*#•*#••• 

Q. Did there come a time when you paid off the second 
trust on that house? A. That is right. 

Q. Is this the check you made with which to pay that 
second trust off? A. That is right. 

Q. And is this the second trust note and deed of trust? 
A. Yes. 

• ••••••••• 

20 Q. Did there come a time when you purchased a 
different home? A. Yes, sir. 

Q. What money did you use to purchase that home with? 
A. That equity was transferred to the property at 5235 
Kansas Avenue. 

Q. In other words, you sold that house on August 10, 
1931 ? A. That is right. 

Q. Do you recall what price you got for it? A. Around 
about forty-five hundred, forty-seven hundred dollars. 

Q. Is this the settlement sheet for $4,650? A. That is 
right. 

Q. I want to call your attention to this notation down 
here. What was that notation down there? Will you read 
that? A. It is a check to Realty Appraisal and Title Com¬ 
pany, $2,250. 

21 Q. Was that money used to buy this other home? 
A. That is right. 

• ••••••••• 
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Q. I hand you a settlement sheet from the Realty Ap¬ 
praisal and Title Company dated August 6, 1931, for the 
purchase of 5235 Kansas Avenue for $8,950, and it shows a 
payment of $2,253.62. Is that the money you just talked 
about? A. Yes. 

Q. Is that the settlement sheet? A. That is right. 

Q. I notice on that occasion you put the property in your 
name and your husband’s name. What was the reason for 
that? A. I thought probably he would have more interest 
in the home as long as it was in both names and the other 
one was in one name. 

Q. Did there come a time in 1937 when you put a new 
loan on the Kansas Street house and paid off the second 
trust on it ? A. That is right. 

Q. Is this the settlement sheet where you made the 

22 new loan? A. Yes. 

Q. Is this the deed of trust and the note which rep¬ 
resented the second trust? A. Yes. 
*###•••••• 

Q. Mrs. Bilsborough, to your knowledge and recollection 

how much of the money that went in the two houses did your 

husband contribute to vou? A. None. 

•> 

Q. Were you compelled to work? A. Well, I had to if I 
wanted to live. 

Q. When did you go to work? A. Well, I went back to 
work—I had worked—I went back to work in 1929. 

Q. Have you worked continuously ever since? A. That 
is right. 

Q. Have you raised your son? A. That is right. 

Q. During the time that you lived separate and apart 
from your husband, how much money did he con- 

23 tribute to you or to your son for the support of his 
son? A. None to me. He sent him several money 

orders for $15 or $20. 

Q. That is the only money you have ever received from, 
him? A. Yes, sir. 
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Q. How have you been keeping up the payments on this 
particular house on Kansas Avenue? A. I worked and I 
have worked in the evenings. 

Q. Doing what in the evenings? A. Making crocheted 
bags and taking in sewing and making hats and things. 

Q. Where are you employed at the present time? A. 
Potomac Electric Power Company. 

Q. Are you due to retire soon? A. That is right, the 
end of the year. 

Q. The end of this year? A. That is right. 

Q. Will you receive any retirement pay? A. $28 a month. 

Q. What will be your means of livelihood after the end 
of this year ? A. What I can make from my house and what 
my son contributes. 

Q. Do you desire any alimony from your husband? 
24 A. No, sir. 

Q. What do you desire in the way of this partic¬ 
ular suit? A. I would like to have my property in my own 
name. 

Q. I understand you have an insurance policy for $1,000 
taken out by your husband payable to you. A. Yes, sir. 

Q. And you are willing to turn that hack to him? A. Yes, 
sir. 

Mr. Brick: Your witness. 

Cross-Examination 
By Mr. 0 ’Connell: 

Q. When were you married, Mrs. Bilsborough? A. July 
22,1918. 

Q. And you and your husband lived together continu¬ 
ously up until the time you separated? A. That is right. 

Q. And he supported you and your son from the date the 
boy was born until you were separated? You say he did 
not put any money into this house? A. No, sir. 

Q. Do you recall an occasion about the time this house 
was bought where he borrowed $520? A. No, sir. 
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Q. Would you know his signature if you saw it? 

25 A. Yes, sir. 

Q. He put up as collateral $650 worth of Govern¬ 
ment bonds at about the time he made that $500 payment 
you showed that receipt for? A. I don’t know what this is 
for. He had a $50 War Savings Bond is all I can remember. 

Q. You identified this receipt for $500 which is dated Oc¬ 
tober 22? A. Received of Mary E. Bilsborough. 

Q. Didn’t you get that $500 from him? A. No, sir. 

Q. You don’t know anything about this? A. I don’t 
know anything about it. 

Q. During the time you lived on Kenyon Street, your hus¬ 
band was supporting you? A. $15 and $20 a week if you 
call that support. 

Q. You weren’t working then? A. I wasn’t working. I 
went to work in 1929. 

Q. I mean from 1918. A. No. 

Q. He supported you then? A. I took in roomers and I 
took sewing and I made hats and so forth. 

Q. He left that house at your request, didn’t he? A. 
Yes. 

26 Q. You told him to get out? A. I asked him. We 
were living under the same roof and were not speak¬ 
ing, separate rooms for quite some while which wasn’t 
very pleasant. 

Q. Is that your handwriting? A. That is right. 

Q. When did you first start asking him to put the deed 
of this house in your name, before he left? A. Well, when 
I had to—no, when I wanted to pay off the second trust I 
was going to pay it off and I wanted it in my name. 

Mr. O’Connell: I think that is all. 

Redirect Examination 
By Mr. Brick: 

Q. Do you recall ever getting any money from him to 
pay on these houses? A. No, I don’t recall, not a bit. 

Mr. Brick: You may step down. 
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The Court: Just a minute. This $500 payment on the 
property involved was made on October 21,1920. Was that 
the time the first piece of property was bought? 

Mr. 0 ’Connell: That is the way I understand it, yes, sir. 
The Court: And you have a note from the defendant? 
Mr. O’Connell: I have a note dated October 25 

27 whereby he borrowed from the National Bank $520 
from $650 of Liberty Loan Bonds as collateral. 

The Court: And your client claims that this $500 which 
was the first payment was the proceeds from that loan evi¬ 
denced by that note ? 

Mr. O’Connell: Yes, sir. 

The Court: What have you to say to that? 

The Witness: I don’t remember him having a cent. He 
never had any money. 

The Court: Where did you get this $500 that you paid 
on the house? 

The Witness: I had a payment before my mother died. 
I had my own savings that I had made a down payment 
on before my mother’s property was settled up. 

The Court: When did your mother die? 

The Witness: My mother died—let’s see—my boy was 
about nine months old. 

Mr. Brick: How old is he now ? 

The Witness: Twenty-six. H.e will be 27 in September. 
Mr. Brick: So it was 26 years ago ? 

The Witness: It was in June. 

Mr. Brick: 1920, June? 

The Witness: Something like that. 

The Court: Do the papers in the probate case show she 
received any money from the mother’s estate? 

28 Mr. Brick: Where was the property probated? 
Did she die in the District of Columbia? 

The Witness: Yes. 

Mr. Brick: It would be probated in the District of Co¬ 
lumbia? 

The Witness: That is right. 
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The Court: Did she have a will? 

The Witness: No, she had no will. 

Mr. Brick: If your Honor please, I can bring those 
papers up. 

The Court: It is up to you. I am not asking for them 
and they have not been offered in evidence. 

If you paid that $500 for the first house you bought and 
you say that you made all the payments on it after that— 

The Witness (interposing): That is right, Your Honor. 

The Court: Where did you get the money from to make 
these payments after that? 

The Witness: As I say, I have worked since 1929. 

The Court: Yes, but I am talking about 1920 until 1929. 

The Witness: I had an aunt living with me. I had a 
room rented. I made hats. I took in dressmaking. 

Mr. O’Connell: Was he employed during that period? 

The Witness: He was employed, yes, sir. 

The Court: You sold one of these houses; the first one 
you bought in October, 1920, and then you traded that 
house in? 

29 The Witness: No, sir, we sold that and bought 
the house on Kansas Avenue. 

The Court: Then you bought the Kansas Avenue house, 
the one you now occupy? 

The Witness: That is right. 

The Court: In about August, 1931, is that right? 

The Witness: Yes, sir, Your Honor. 

The Court: If the first house was in your name, as the 
papers indicate, why did you have the title of the second 
house that you bought put in your name and your husband’s 
name? 

The Witness: I felt probably he would have more in¬ 
terest in the home. 

The Court: You wanted him to own one-half of it? 

The Witness: I wanted him to take an interest in it. 

The Court: I didn’t ask you that. I said you wanted 
him to have a half interest in the title in that house when 
you bought it in 1931? 
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The Witness: That is right, at that time. 

The Court: Then, in 1934, three years after that, you 
both separated, is that right? 

The Witness: Yes, sir. 

The Court: Did you do anything about settling the title 
of this property at that time ? 

The Witness: Nothng was said about it until I 

30 wanted to take up the second trust and pay it off. 
Then I asked to have it put in my name as long as 

I had to keep the payments up. 

The Court: Did your husband refuse to put it in your 
name? 

The Witness: Yes, sir. 

The Court: So you let it remain that way? 

The Witness: There was nothing else I could do. 

The Court: You let it remain that way? 

The Witness: Yes, sir. 

The Court: You didn’t do anything? 

The Witness: No, sir. 

The Court: How much trust is on it now? 

The Witness: About $3,200. 

The Court: That is a first trust ? 

The Witness: Yes, sir. 

The Court: Who signed the note for that $3,200, you 
and your husband? 

The Witness: That is what it is. We took a loan of 
$5,200 or $5,300, and I have been paying in the building and 
loan so much a month and I have gotten it down with dif¬ 
ferent payments and insurance that probably matured I 
put on it and I would have a little extra money and put on 
it and brought it down to $3,200 as it stands. 

The Court: The loan originally was signed by 

31 you and your husband? 

The Witness: Yes, sir. 

The Court: He was liable on it? 

The Witness: Yes, sir. 

The Court: That hasn’t been paid yet? 
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The Witness: No, sir. 

The Court: So, at the present time, there is how much 
on it? 

The Witness: About $3,200. 

The Court: And you occupy it ? 

The Witness: Yes, sir. 

The Court: And your husband does not live there? 

The Witness: No, sir. 

The Court: About how much is the house worth now? 
The Witness: Well, I don’t know. I have had plenty 
of offers if I wanted to sell. 

Mr. O’Connell: You say you have had some offers? 

The Witness: Yes. 

Mr. O’Connell: How much have you been offered? 

Mr. Brick: How much have you been offered? 

The Witness: Well, I haven’t been offered. They asked 
me if I had any idea of selling at the time. 

Mr. Brick: How much did you think you could get for it ? 
The Witness: Oh, about $15,000. 

The Court: You are not asking any support or 
32 alimony from your husband? 

The Witness: No, sir. 

#•••••••*# 

Robert C. Bilsborough was called as a witness for and in 
behalf of the plaintiff 

• ••••••••• 

Direct Examination 
By Mr. Brick: 

Q. What is your full name, Robert C. Bilsborough? A. 
Yes. 

Q. You are the son of Mr. and Mrs. Bilsborough who are 
the plaintiff and defendant in this case? A. That is correct. 

Q. Do you recall when your father and mother sepa¬ 
rated? A. Yes. 

Q. Do you recall approximately when it was? A. No¬ 
vember, 1934. 
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Q. Have your father and mother lived or cohabited to¬ 
gether since that time? A. They have not lived together 
since that time, and they have not lived together since 1931 
when we first moved up to Kansas Avenue. 

33 Q. In other words, they did not carry on relation¬ 
ships as man and wife from 1931? A. That is 

correct. 

Q. That is about three or four years prior to the time 
he moved out? A. That is right. 

Q. How old were you at the time your father left? A. 
About 15 years old. 

Q. Has he contributed anything toward your support to 
your knowledge since that time ? A. I have received about 
three or four money orders from him, five, fifteen or twenty 
dollars each. 

Q. And that is about all you know that he has paid? A. 
That is correct. 

Q. Who has been taking care of the house on Kansas 
Avenue ever since your father left? A. My mother has. 

Q. Who lived there with you? A. My mother, my uncle 
and myself. While I was in the war and before I went to 
the Army, she had several young ladies as roomers there. 

Q. Does she do outside work other than the work she 
does at the Potomac Electric Power Company? A. She has 
been making some money on the side from crocheting 
bags and making dresses and various things like 

34 that. 

Q. Did you receive a letter from your father in 
1936? Will you look at that and see if that is the letter 
you received? A. Yes, that is one of the letters I received 
from my father. 

Q. Is that his handwriting? A. That is his handwriting. 
Q. Will you tell His Honor briefly just what the conduct 
of your father was tow'ard your mother prior to the time 
they separated, if you recall? A. Father was very seldom 
at home. He very seldom spoke to either my mother or 
myself. 
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Q. When you say he was seldom at home, what do you 
mean by that? A. I mean he went out. We did not know 
where he was when he left mother in November of 1934. 
She did not know he was leaving and I did not know he was 
leaving until he had actually gone. 

Q. Do you think there is any hope of reconciliation ? A. 
No. 

Mr. Brick: Your witness. 

Cross-Examination 

t 

By Mr. O’Connell: 

Q. Do you know whether or not your mother asked 

35 him to leave? A. I know that mother had written 
him a note which was entered as an exhibit by the 

defendant, I believe, asking for the room. 

Q. She told him she wanted him to get out, didn’t she? 
A. Yes. 

Q. Up to that time, your father was employed regularly, 
wasn’t he? A. No, he was not. 

Q. Except for a short time since, from the time you were 
born, your father was employed? A. As far as I know, 
yes, he was employed. 

Q. He brought home groceries? A. I wouldn’t say he 
brought home the groceries. 

Q. He paid for them. Your mother wasn’t employed? 
• A. Mother was employed from 1929 on. 

Q. Prior to 1929, from 1918 to 1929, your father sup¬ 
ported you and your mother, didn’t he? A. He contributed 
to the support. I wouldn’t say he completely supported 
my mother and myself because, as near as I can remember 
back to 1920 and around there, mother has always had 
roomers. 

Q. Always had roomers? A. Yes. 

36 Q. In that house? A. Yes. 

Q. The house you lived in? A. Yes. 

Q. And your father lived there? A. Yes. 

Q. You say he did not send you any money? 
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The Court: He did not say that. 

The Witness: I said he had sent me some money after 
he separated from my mother, at my request. 

By Mr. O’Connell: 

Q. Did he ever refuse you any money when you asked 
him for it? A. There was one time that I remember that 
he refused me some money which very deeply hurt me at 
the time. 

Q. Did he give as a reason it was because he said he did 
not have it? A. I do not remember. It was on Mother’s Day 
and I asked him for some money to get Mother a present. 

Q. Did you write him that note? A. Yes. It is one of 
the money orders I mentioned having received. 

Q. Why was it necessary for him to write you to find out 
whether you got the money? A. Would you mind repeat¬ 
ing that question again? 

Q. Why did he write you to ask you whether you 

37 got this money or not? Did he give it to you? A. 

He had mailed it to me. 

Q. And you got it? A. Yes, I acknowledged it there. 

Q. After he wrote and asked you whether you got it or 
not? A. Yes. 

Q. And he mailed you money regularly? A. He did not. 

Q. Did you make an allotment to your mother while you 
were in the service? A. I did. 

Q. On the theory she was dependent upon you for sup¬ 
port? A. No. I did not name that class of allotment. I 
made Class E allotment, sending $20 home to my mother. 

Redirect Examination 
By Mr. Brick: 

Q. Does your father own some property on the shore that 
he mentions in this letter? A. Yes. 

Q. St. Clements’ Shore? A. That is right. 

Q. Did he ever invite you to go down there and 

38 spend some time? A. Yes. 
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; Q. Did you go down there? A. I went down but 
I was not able sometimes to be able to spend any time down 
there. 

Q. On one occasion, did he leave a note for you? A. He 
left a note for me, yes. 

Q. Who had that note? A. It was left in care of my aunt 
there. 

Q. WTiat did the note contain, if you recall? A. Roughly, 
it said that it was my father’s home for July and August 
and he did not want either myself or my mother down 
there. 

Q. And he owned that property with your mother down 
there? A. It is a joint deed, Mother and my father. 

The Court: What is that? 

The Witness: It is a joint deed. It is in Maryland. 

Mr. Brick: That is a summer home down at St. 
Clements’. 

The Court: It is a joint deed between your mother and 
father? 

The Witness: That is correct, sir. 

The Court: How much is the place worth? 

The Witness: I would say now, sir, it would be about 
$2,000 or so. There are two pieces of property down there, 
two lots on the waterfront which my mother and 
39 father purchased jointly. Mother bought one and 
my father bought the other and they later purchased 
another lot back in the woods and Mother drew some money 
out of the bank to give my father while he stayed down 
there to help build the cottage on it. 

The Court: All three of those lots are now in the names 
of your mother and father? 

The Witness: That is correct, sir. 

By Mr. Brick: 

Q. Does your father own any other property, to your 
knowledge? A. I think he inherited a piece of property in 
Virginia from his father when he died. 


* 
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Mr. Brick: No further questions. 

Mr. O’Connell: I have no questions. 

The Court: You are excused. 

(Witness excused.) 

The Court: What employment have you now, young 
man? 

The Witness: I am working at the War Department, sir. 
I was reinstated in my former job. 

The Court: How much do you make ? 

The Witness: $2,100 a year, sir. 


43 Testimony on Behalf of the Defendant 

Robert Bilsborough, the defendant, called as a witness in 
his own behalf, 

Direct Examination 
. By Mr. 0 ’Connell: 

44 Q. State your full name, sir. A. Robert Bils¬ 
borough. 

Q. How old are you, Mr. Bilsborough? A. Sixty-two in 
May. 

Q. Are you employed? A. Yes, sir. 

Q. Where are you employed? A. Railway Express 
Agency. 

Q. How long have you been employed there? A. Up¬ 
ward of fifteen years. 

The Court: Where did you say you were employed? 
The Witness: Railway Express Agency. 

By Mr. O’Connell: 

Q. You have been continuously employed there for 15 
years? A. Yes, sir. 

Q. Prior to that, what was the nature of your work? A. 
I worked in a clothing store. 
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Q. You worked regularly? A. Yes, sir. 

Q. You were married in 1918? A. Yes, sir. 

Q. Did you support your wife? A. Yes, sir. 

Q. And support your son? A. Yes, sir. 

45 Q. There came a time when you bought a house 
up on Kenyon Street. Did you contribute any money 

to the purchase of that house? A. Yes, sir, I contributed 
a $500 payment. 

Q. I show you this. Is that your signature? A. Yes, 
that is my signature. 

Q. What became of that money? A. The money went 
on the house on Kenyon Street. 

Q. You gave it to Mrs. Bilsborough? A. Yes, sir. 

Q. Did you pay off the note, I mean that note was paid? 
A. Yes, sir. 

Q. Did you pay it? 

The Court: Answer that question. 

By Mr. O’Connell: 

Q. Did you pay the note ? A. I paid that note off. 

Q. Yourself? A. Yes. 

Q. Did you contribute anything to the payments on that 
house? A. Yes, sir. 

Q. There came a time when you sold that house? A. 
Yes, sir. 

Q. You purchased this house on Kansas Avenue? 

46 A. Yes, sir. 

Q. Why was that house put in your joint names 
when the other one was in your wife’s name? A. Well, I 
imagine that she felt as though I had put money in the 
first house and I was entitled to some consideration in the 
second one. 

The Court: What is that? 

The Witness: I say I had helped them pay on the first 
house so I figured she had put the second house we bought 
in our names feeling that I had helped to pay for the first 
house. 
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The Court: Why wasn’t the first house put in both 
your names if you helped to pay for it? 

The Witness: She done most of the transaction on that 
house except I contributed to the payments. 

The Court: You offer this note in evidence? 

Mr. O’Connell: Yes. 

The Court: Just a moment. This note says the money 
was borrowed on October 25, 1920. Is that right? 

The Witness: Yes, sir. 

The Court: Did you turn that money over to your wife? 

The Witness: Turned it over to buy the house. 

The Court: To buy the first house? 

The Witness: To help buy the first house, yes. 

The Court: How do you account for the fact the $500 
payment on the first house was made on October 21, 
47 1920? You did not make that loan until October 25, 

1920. 

The Witness: Well, I do not recall the dates. WTiat I 
recall is she needed $500 of my money and wanted me to put 
it into the house which I got. I borrowed on Liberty Bonds 
that I had. I give her the $500 to put part payment on 
the house. 

The Court: Go ahead. 

By Mr. O ’Connell: 

Q. W 7 hen you sold that house and you bought this house 
on Kansas Avenue, were you employed during all that 
time? A. Yes, I was employed when we moved out of the 
Kenyon Street house to the Kansas Avenue house. 

Q. There came a time when you and your wife separated 
or what was the nature of the grievance or what brought 
that all about? A. Well, the best to my knowledge I can 
figure it out I was out of work. 

Q. You were out of work? A. I was out of work, is what 
it was during the depression, 1929 or so, and I could not 
contribute to the support of the house to the extent that 
she wanted me to. She thought it would be far better if 
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she could rent the room so she could get some money and 
also the garage I was using and I could get out which was 
very satisfactory on her part. 

48 Q. Did she ask you to leave? A. Yes, she asked 
me to leave. I had no home to go to but I had to go 

around where I could find one and also I was broke. 

Q. Is that a letter you received from her? A. Yes, sir, 
that is a letter she wrote to me. 

Q. Did she ever invite you to come back? A. Never, no, 
sir, never even mentioned coming back. 

Q. Is that also another letter you got from her? A. Yes, 
sir, that is another letter. 

• ••••••••• 

Q. After you separated from your wife, did you con¬ 
tribute anything to the support of your son ? A. I did, sir. 

Q. How often? A. I contributed support, $5 a week dur¬ 
ing the entire time until he became of age and he was 
employed. 

Q. You contributed regularly to him until he was em¬ 
ployed? A. Yes, I did. 

Q. Do you consider that you have made a substantial 
contribution toward the payment of that house? A. Yes, 
indeed. 

49 Mr. O’Connell: I believe that is all. 
Cross-Examination 

By Mr. Brick: 

Q. Mr. Bilsborough, when you say you have contributed 
to the support of your son, will you tell His Honor just how 
much you paid to your son since you left your wife or since 
you separated? A. I would say the equivalent of $5 or over 
a week, from the time I left that place. 

Q.,Do you have any checks or receipts to show it? A. 
There is a possibility I could look around and find money 
orders. I usually sent a money order. 
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Q. As a matter of fact, you only sent three or four money 
orders to this boy form the time you separated? A. No, I 
have sent more. I sent checks and checks. 

Q. How much would the checks be for? A. In fact, some 
run $25, some $10, some $15. 

Q. How much money do you claim that you put into the 
first house? A. Well, the first down payment when we 
bought the house was $500. 

Q. You used that as a down payment, that is your con¬ 
tention? A. Yes, $500. 

Q. In spite of the fact this down payment was on 

50 October 21 and you borrowed the money on the 25th? 
A. Well, that has got nothing to do with the $500 

that went into the house because that is what she got it for. 

Q. Did you ever contribute anything toward the payment 
of the house on Kansas Avenue? A. I certainly did. 

Q. How much did you contribute toward the payment of 
that? A. I contributed amounts of money that was neces¬ 
sary to pay off the gas bill and electric hill and so forth and 
payment on the property. 

Q. How much money did you use to give her a week? A. 
I would give her what I had to give. It was $25, $30. 

Q. On an average, what would you give her to run the 
house? A. It would easily be $25 or $30. 

Q. As a matter of fact, you never gave her over $15 or 
$20 a week, did you? A. $15 or $20? 

Q. That is right? A. I give her, I guess—I just told you 
I give her from $25 to $30 a week. 

Q. Why was it necessary for her to go to work in 1929 if 
you were contributing all this money? A. It wasn’t 

51 necessary for her to go to work. She went to work 
because she asked me if I thought it would be all 

right for her to go to work and I said, “Well, I don’t like 
it so much,” but I said, “If you wish to go to work it is all 
right with me,” and from then on she has been working. 

Q. As a matter of fact, all along you never considered 
you had any interest in the Kansas Avenue house, did you ? 
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A. Oh, I considered that I had a home and I had a wife 
there and I had a son there and I went along like any duti¬ 
ful husband and gave to the support of the house whatever 
I could. 

Q. I am talking about since you left there. Isn’t it a 
fact you haven’t considered you had any interest in that 
house whatsoever! A. I considered that I had an interest 
in that house, yes, sir. 

Q. Do you recall writing this letter to your son! Is this 
your handwriting! A. Yes, I believe that is my letter. 

Q. And that was sent in 1936, was it not! A. Yes, sir. 

Q.What do you mean by this statement in there: “In 
regal'd to your mother, the way she has been getting along, 
it is very bad for her health. She should be more calm 
and get a different slant on things and”—and then in par¬ 
entheses you say, “I knew I never had a dime in her 
52 home and I moved out feeling I had no home there 
and as far as I am concerned, I never want a lead 
nickel from her. I sent her my insurance and she also has 
her share in the St. Clements’ Shore and also my home in 
Virginia.” What did you mean by that statement! A. 
Well, there was a possibility that I was disgusted at her 
hounding me to turn over that property for, say, a con¬ 
sideration of about $100 which she wrote me and asked me 
several times. 

Q. When did she write that! A. Perhaps I was dis¬ 
gusted—I might have wrote it—I considered it a home 
there for my wife and my son. 

Q. You did not consider you had any interest in it what¬ 
soever! A. I certainly considered I had an interest in it. 
I have an interest in my wife. I have interest in my son 
regardless of what they think. 

Q. What did you mean when you said, “As far as I am 
concerned I never want a lead nickel from her”! A. Well, 
would you want any money from a person that felt as 
though you was keeping them out of it when you got it! 
You certainly would not. I would not. 
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Mr. Brick: I would like to introduce this letter in evi¬ 
dence and particularly I would like to call attention to this 
part down here. 

53 (The letter referred to was thereupon marked 

Plaintiff’s Exhibit No. 11, and received in evidence.) 

By Mr. Brick: 

Q. In that letter, you told your son it was all right to go 
down to the home at St. Clements’, did you not? A. The 
St. Clements’ Shore home he refers to, it was a summer 
home for the family. He was perfectly welcome to go there 
any time he wanted or any part of the family. I had no 
objections whatsoever. 

Q. Why did you leave a note down there telling him not 
to go down there in July and August? A. I left it? I don’t 
remember leaving any note anywhere on any house that I 
own. In fact, anybody can go in there that want because 
there is no key to it. 

Mr. Brick: No further question. 

Redirect Examination 
By Mr. O’Connell: 

Q. Do you own any property in Virginia? A. No, sir. 

Q. Do you own any property anywhere ? A. I own some 
property down in Maryland, two lots down in Maryland. 

Q. That is the property down there? A. Yes, sir. 

Q. Is that in your name or jointly with your wife? 

54 A. That is in my name. The deeds are in my name. 

Q. The two lots, what is the value of those lots? A. 
Well, $600. 

Q. That is the only property you own? A. That is all 
the property I own, yes, sir. 

Q. How long will it be until you retire from your work? 
A; Possibly about three years. 

Q. Do you know how much retirement you will draw at 
that time if you live that long? A. It would be around $29. 
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Q. What ? A. About $29 a month. 

Mr. O’Connell: That is all. 

Recross-Examination 

Bv Mr. Brick: 

* 

Q. What did you mean in this letter when you referred 
to a house down in Virginia? In this letter you said you 
had a house down in Virginia. A. I did not have any house 
in Virginia. My wife and my son knew that I never had a 
house in Virginia. It belonged to my mother. There is a 
possibility my mother might die and leave me the house. 
That is the only reason I possibly mentioned that. 

Mr. Brick: No further questions. 

The Witness: Because I had put a lot of money 
55 in the house. 

The Court: In this letter mailed on the 15th of 
July, 1936, addressed to your son, Robert—that is your 
son’s name? 

The Witness: Yes, sir. 

The Court: You state, “I knew I never had a dime in 
her home.” How do you make that statement square with 
your testimony now that you say you put $500 in the first 
house when it was bought? 

The Witness: I made that statement for the simple rea¬ 
son, the way things developed in the home, that I felt I 
would never get any money out of the house. 

The Court: You did not say that, did you? 

The Witness: She wanted the house for herself and all 
that was in it. 

The Court: That is not what you said in this letter, 
is it? 

The Witness: That is what I meant, equivalent to that. 
The wording might possibly have been different or some¬ 
thing but that is what I meant. 

The Court: Here is what you wrote in your own hand¬ 
writing: “I know I never had a dime in her home.” That 
refers to the house she is living in, doesn’t it? 

The Witness: Well, of course. 
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The Court: Doesn’t that refer to the house she 

56 was living in? 

The Witness: The possibility I mentioned a home. 

The Court: You answer my question. That refers to 
the house she was living in there and is living in now? 

The Witness: The Kansas Avenue house ? 

The Court: Yes. 

The Witness: Yes, when I wrote that letter. 

The Court: That is the one you refer to as “her home”? 

The Witness: Yes, that is her home. It was also con¬ 
sidered my home. 

The Court: You say you considered that you had an 
interest in it. What interest did you consider that you had 
in it? 

The Witness: I have the interest in it I helped to pay 
for the first home and helped to pay for the second home 
the whole entire time I lived there. 

The Court: If you helped pay for the first home, why 
didn’t you have the title put in the name of you and your 
wife? 

The Witness: Well, I left that business to her. 

The Court: I am asking you why you did not do it? If 
you owned an interest in the first house that was bought in 
1920, in the fall of 1920, you know that was deeded to her 
only, don’t you? 

The Witness: Well, no. I am not sure whether it 

57 was in her name or my name or both names. I was 
simply giving her the money. 

The Court: Didn’t you see the paper of the deed and 
settlement sheet and so on? 

The Witness: No, sir, I never saw anything like that. 

The Court: Why didn’t you see it ? 

The Witness: Because I was married to the woman and 
I loved the woman and I trusted the woman and she was 
doing the transaction. 

The Court: How is it you knew later that you did not 
have a nickel in the property and now you say you put 
$500 in the first house? 
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The Witness: Well, I always figured I had money in the 
property. 

The Court: If you figured that way, why did you write 
that in this letter to your son? 

The Witness: Let me read that letter, please. 

(The letter was handed to the witness.) 

The Court: That letter was written in 1935, about a 
year after you left your wife, stopped living in the same 
house with her. Isn’t that correct? 

The Witness: Yes, sir. 

The Court: I say, isn’t that correct? 

The Witness: Yes, sir. Well, that is what I wrote in 
there except the fact that does not say that I did not 
58 put the money in the house or expect to get money 
out of the house. Perhaps I was thinking of some¬ 
thing else at the time. 

The Court: Have you any receipts showing where you 
paid any taxes on either one of these houses, the one the 
wife bought in her name first and the second house that was 
bought in 1920 when that house was sold and the second 
house was bought in 1931, have you any receipts showing 
that you paid any taxes on either one of those properties at 

anv time? 

*> 

The Witness: I haven’t the receipts myself, no. 

The Court: Has anybody got the receipts that you paid? 

The Witness: They was kept in the house. 

The Court: You haven’t any of those receipts? 

The Witness: I haven’t the receipts, no. 

The Court: Have you any receipts showing that you 
made any payments on account of the trust on either one 
of those houses? 

The Witness: No, I do not have anything myself. 

The Court: Did you ever go down to the Building and 
Loan Association to pay on those houses? 

The Witness: No, sir, she took care of all the payments 
on it. 

The Court: Who did? 
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The Witness: My wife went down there. I contributed 
toward the house and she took the money out and went 
down and paid it. 

59 The Court: You contributed. When you under¬ 
took to speak of what you contributed, you men¬ 
tioned the electric light bills. 

The Witness: That is keeping up a home. 

The Court: No. I say are those the contributions you 
made toward the house ? 

The Witness: And for the payment of the house. When 
the payments come due each month, they had to be paid. 
The Court: You did not pay them! 

The Witness: Well, I do not mean that I actually went 
down and paid them. 

The Court: Did you ever give your wife the exact amount 
of money to go down and pay the Building Association? 
The Witness: I have sometimes, occasionally. 

The Court: Didn’t you say you gave her $20 or $25 a 
week? 

The Witness: Well, there was other moneys I give her. 
If there was $40 or so for a water bill I would have to hand 
that out. 

The Court: A water bill would not be for the real estate, 
would it? 

The Witness: No. 

60 The Court: I heard you say you paid the water 
bill, the electric light bill. You know those are not 

payments on account of the purchase of the house. 

The Witness: I know exactly, yes, what you mean, but I 
give my money in support of the house. 

The Court: To support the home, you mean? 

The Witness: Because I thought it was helping to pay 
off the bills on the home. 

The Court: You mean you contributed some money to 
help keep the home going, the family going, is that right? 
The Witness: I realized we were buying a home too. 

The Court: But you did not realize it to the extent of 
going down and paying the taxes on the home? 
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The Witness: No. I don’t mean I contributed for the 
payment of the taxes but I didn’t actually go down. 

The Court: Did you ever actually go down and pay on 
the loan of the house, to the Building Association? 

The Witness: I went down there one time. 

The Court: Once? 

The Witness: That is when they had some kind of a 
change of trust on the home. 

The Court: Once in a period of over 15 years from 1920 
to 1934? 

The Witness: All the transactions was done by my wife 
and I was supporting and helping to support the 
61 home and the payments on the house. 

The Court: You persuaded her to put the house in 
your name and her name jointly? 

The Witness: I did not persuade her. She done it of 
her own free will. 

The Court: She did it in 1931 ? 

The Witness: Yes. 

The Court: About three years after that you ceased liv¬ 
ing with her, isn’t that right? 

The Witness: She did not want me in the house and I 
ceased to come there. She didnt’ want me longer in the 
house. 

The Court: I say three years after she put the house 
in her name and your name, you ceased living there? 

The Witness: I ceased, yes. 

The Court: And for several years before that you and 
she did not live together as man and wife and have inter¬ 
course, marital relations, did you? 

The Witness: We did. 

The Court: She said that for several years before you 
left you lived separately in the same house under the same 
roof, isn’t that so? 

The Witness: I don’t think she is correct on that. 

The Court: What is that? 

The Witness: I don’t think she is correct on that. 
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The Court: You just think about it. Don’t you 
know? 

62 The Witness: Well, I positively know it was not 
three years. I positively know that. 

The Court: Two years, then? 

The Witness: I couldn’t pin it down, perhaps eight 
months or maybe a year. 

The Court: Then since you left in 1934, have you con¬ 
tributed to your wife’s support and maintenance? 

The Witness: I have not. 

The Court: Since 1934, that is over ten years ago, have 
you paid anything on account of the taxes for this prop¬ 
erty? 

The Witness: No. 

The Court: The answer is no? 

The Witness: No. 

The Court: I say the answer is that you have not? 

The Witness: I have not, yes, sir. 

The Court: Have you paid anything on account of the 
trust on this property since 1934? 

The Witness: No, sir. 

The Court: Anything on account of the insurance, the 
first insurance on this property since that date? 

The Witness: No, sir. 

The Court: And you have left it entirely for your wife 
to occupy and get income from people renting rooms there? 
The Witness: I left it there for my wife and son. 

63 The Court: I say you have left it there in her 
possession and she has used it to live in and to rent 

out rooms and so on since 1934 to the present time? 

The Witness: Whatever she chose to do, yes, sir. I never 
interfered. 

The Court: You never exercised any rights of owner¬ 
ship. I am not talking about interference. 

The Witness: No, sir. 

The Court: You have not exercised any rights of own¬ 
ership and you have not performed any duties of owner¬ 
ship, at least since 1934? 


* 
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The Witness: No, sir. 

The Court: Isn’t that right? 

The Witness: That is right. 

■^he Court: That is all. 

Redirect Examination 

By Mr. O’Connell: 

Q. As a matter of fact, she told you to get out of there? 
A. That is the only time that I left the house, is when I was 
no longer wanted in the house. 

Q. You were told you were not wanted there? A. I was 
out of work. There was a possibility I could not do any¬ 
thing. At that time, I could not fight back. I simply had 
to leave. 

64 Q. Up until the time she took employment in 1929, 
and you were married in 1918? A. Yes, sir. 
t Q. She w’as dependent solely upon you for support? A. 
Yes, sir. 

. Q. For clothes, and housing and food? A. Yes, sir. 

.Q. And your son also? A. Yes. 

Q. And you worked regularly during all that period and 
brought your money home? A. Yes, sir, I did. 

Q. And turned the money over to her? A. I turned the 
money over to her. 

Q. You did not ask any questions what she was doing 
with it? A. I never asked any questions what she was do¬ 
ing with the money. 

**••••••••# 

66 The Court: There is no good to argue the facts 
like that because the evidence in this case is that this 
woman also worked; she kept boarders and she did sewing, 
made dresses and hats and so on, so that is her side of the 
case, but, aside from all that, as a rule in these cases the 
resulting trust would be declared in favor of the husband 
for one half interest in this Kansas Avenue house because 
it usually—I won’t say resulting trust would resolve—I am 
stating it the wrong way. 
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As a rule, when one person puts up the money and 

67 puts the title in another person the person that puts 
up the money has a resulting trust in his favor so 

that the person who holds title will hold it for the benefit 
of the person who puts up the money. But, now, there is 
an exception or several exceptions to that rule. 

One is where a father buys a property. He puts the title 
in his son’s name. It is regarded as a gift and the resulting 
trust does not apply. Likewise, if a husband buys a piece 
of property and he puts all or half of the title in his wife’s 
name, the resulting trust is not declared in favor of the per¬ 
son who puts up the money and even in a case like this, if 
the wife put up the money and had the property in both 
of the names, it is regarded that she is making a gift to her 
husband of one-half interest in the property, but tbe facts 
in this case do not bring it within that rule because, in the 
first place, this woman bought this property after they had 
been married for two years, married in 1918, and keep track 
of the date for these dates are important. 

She bought this property and she put it in her name 
alone. I don’t believe that this note that the husband says 
he borrowed the money at the bank was borrowed to buy 
this property because it was borrowed after the receipt 
was given. 

Mr. O’Connell: She may have given the money for she 
had some money. She claimed she inherited some money. 

The Court: He does not say he paid her back the 

68 money she put in the property. 

Mr. O’Connell: He says he gave her that money. 

The Court: She had already put the money in the house. 

Mr. O’Connell: There is nothing to indicate where the 
money went, that he squandered it or anything. 

The Court: I don’t know where it went. It was paid 
back, I think, in November, 1921, but I do not believe his 
testimony in that regard. I think the wife is a credible 
witness, but, aside from that, if he put that money up at 
that time he left the entire title to be put in his wife’s name. 


38 


If he put up the $500 and let the entire title be put in his 
wife’s name, it was like a gift to the wife. That is when 
they were just two years married. Evidently, things did 
not go along so well, however, and in 1931, after they had 
been married about 13 years, they sold that house and she 
received all the proceeds of sale and she put the proceeds 
of sale into this new house that they bought. Then his 
name was put upon the deed and there is no record to show 
that he ever put $1 into the second house that was bought. 

Mr. O’Connell: Why was the title put in their joint 
names, then, if she didn’t recognize the fact he had some 
kind of equity there? 

The Court: If you want to ask me, reading between the 
lines, they were already getting on the rocks. He left in 
1934. Her testimony is that three years before that 
69 they did not live together as man and wife. 

Mr. O’Connell: And still she puts his name on 
the deed. 

The Court: I think she was trying to patch things up 
and trying to please him and get along together. That is 
the way the Court reads between the lines. 

Aside from that, there is no consideration of finances 
passing from him to her and, right away, in these letters, 
at this time, and one was written in 1936, she is asking him 
for the return of the title to her name and here is this man 
himself writing, in July, 1936, “I haven’t put a nickel in 
this property. I have no claim or title to it whatsoever”. 
He calls it her home. This man could not explain that on 
the witness stand. He could not make his testimony agree 
with the statement that was signed ten years ago. 

I think this property in equity and justice belongs to the 
wife subject to the trust that is on it and that she will have 
to meet the trust. For 12 years he has not paid a dollar 
on the house, has not paid taxes on the house, has not paid 
any trust on the house. 

Mr. O’Connell: Well, I wouldn’t either if I wasn’t living 
in it. 
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The Court: He didn’t. 

Mr. 0 ’Connell: If I got ordered out of my own house— 

The Court: He did not assert any right to the title. He 
did not file any suit. 

70 Mr. O’Connell: He did not file. 

The Court: He could have. She files a suit. 

He was perfectly satisfied. He said he did not have any 
interest in the house. 

Mr. O’Connell: He did not bother. He figured to leave 
the house for it was in the joint names and the boy would 
eventually end up with the house. 

The Court: No. He said, “I knew I never had a dime 
in her home.” He cannot get away from those words. He 
cannot rub them out. 

Mr. O’Connell: I suppose when a man brings his money 
home and supports a wife and a child for years and they 
are buying a house somebody is paying for it and she was 
not paving for it except the money he gave her. 

The Court: He did not give her any money after 1934. 

Mr. O’Connell: That is when she kicked him out and did 
not want him there. 

The Court: I can understand that and the reason was 
he was not contributing and was not living as a man with 
a wife should. 

I have made my finding. I will give the wife a divorce 
on the ground of desertion. 

Mr. Brick: Voluntary separation. 

The Court: Voluntary separation and the property de¬ 
clared to belong to the wife subject to the trust that 

71 is on it. 




